
An Appeal Court Decision

Concerning The Boundary Between Land and Water
The following is a decision of the Ontario Court of Appeal which appeared in the Ontario Reports,

June 23, 1972, and is published here in the interest of the profession. From time to time, members of the 
Association have run into problems concerning the boundary between land and water.

Re the Queen in right of Ontario and Walker et al.

AYLESWORTH, McGILLIVRAY and EVANS, JJ.A. 9th FEBRUARY 1972

Real property —  Boundaries —  Crown patent establishing edge of Lake Erie as boundary of lot —
Whether boundary water’s edge or high water mark.

Real property —  Crown patent —  Construction —  Patent establishing edge of Lake Erie as boundary 
of lot —  Whether boundary water’s edge or high watermark.

In Ontario, the common law rule 
placing the boundary between land and 
water at the water’s lowest mark has 
been in effect continuously except for 
a limited period of time when an amend
ment to the Beds of Navigable Waters 
Act, R.S.O. 1960, c.32 (now R.S.O. 1970, 
c.41), provided otherwise. Accordingly, 
a Crown patent which indicates one of 
the boundaries of the land granted is to 
be a boundary of water establishes that 
boundary at the water’s edge and not 
upon any bank or high water mark, un
less the grant reserves by description or 
otherwise a space between the lands 
granted and the water boundary or 
unless the boundaries of the lot can be 
so clearly delineated by reference to an 
original plan of survey as clearly to 
except or reserve to the Crown a space 
between the lands granted and the 
water’s edge.

Real property —  Adverse possession 
—  Beaches —  Whether vacant Crown 
lands exempt from Limitations Act by 
virtue of s. 16 thereof —  Limitations 
Act, s. 16.

Although s. 16 of the Limitations Act, 
R.S.O. 1960, c. 214 (now R.S.O. 1970, 
c. 246), exempts vacant Crown land 
from the operation of ss. 1 to 15 there
of, it also provides that “  . . .  nothing in 
this section shall be deemed to affect 
or prejudice any right, title or interest 
acquired by any person before the 13th 
day of June, 1922” . Accordingly, where 
possession of a beach to the low water 
mark extended back for a considerable 
period of years and well before June 
13, 1922, s. 16 could not be applied to 
defeat a claim for prescriptive title 
against the Crown to the low water mark.

Appeal from a judgment of Stark, J., 
(1971) 1 O.R. 151, 14 D.L.R. (3d) 643, 
quieting titles pursuant to the Quieting 
Titles Act, R.S.O. 1960, c. 340.

The judgment of the Court was 
delivered orally by

Aylesworth, J. A.:— In this lengthy 
appeal, made lengthy by the great

volume of material therein, the members 
of the Court during the three days 
occupied in the argument have had an 
opportunity of reading and re-reading 
the learned and exhaustive reasons for 
judgment of the trial Judge and the ex
hibits to which the trial Judge referred. 
We have also had an opportunity to 
examine the relevant statutes, that is to 
say, the Limitations Act, R.S.O. 1970, 
c. 246 (formerly R.S.O. 1960, c. 214), and 
the Surveys Act, R.S.O. 1970, c. 453 
(formerly R.S.O. 1960, c. 390), and we 
have had the benefit of extensive argu
ment not only with respect to the trial 
Judge’s findings and the evidence but 
with respect to the legal effect of the 
material and of the statutes.

I may say at once that we are left in 
no doubt as to the correctness of the 
conclusion reached by the learned trial 
Judge concerning the extent of the 
lands granted by the two patents in 
question to the two McQueens. We 
agree with the learned trial Judge’s 
conclusion and with his reasons for 
reaching that conclusion. Nor do we 
think that anything in the Surveys Act 
precluded the surveyors Jones and 
DeCew from conducting their surveys 
and placing their monuments for the 
purpose which the trial Judge found to 
be the function of such monuments; 
ss. 12 and 14 of the Surveys Act must 
be read and construed with ss. 27 and 
34.

It was strongly urged before the trial 
Judge that altogether apart from the 
terms of the patents, the respondents 
had acquired title by possession as 
against the Crown. I quote from the con
clusion with respect to the evidence as 
to possession reached by the trial Judge. 
He says (1971) 1 O.R. 151 at p. 188, 14
D.L.R. (3d) 643 at p. 680):

It appears to me that the applicants 
have proven continuous and effective 
and undisturbed possession of the 
lands, save either for occasional tres
passers or for occasional permissions

granted for limited purposes.
The learned trial Judge then goes on, 

however, to hold that in so far as the 
contestant is concerned the applicants 
are not entitled to succeed on this 
ground. He quotes in particular s. 16 of 
the Limitations Act and I reproduce that 
section in full. It reads:

16. Nothing in sections 1 to 15 
applies to any waste or vacant land 
of the Crown . . . (and I am now 
paraphrasing) . . .  but nothing in this 
section shall be deemed to affect or 
prejudice any right, title or interest 
acquired by any person before the 
13th day of June, 1922.

The evidence as to the possession 
referred to by the trial Judge establishes 
beyond question that that possession 
extended back for a considerable period 
of years and much back of June 13, 
1922; in fact, well back before the turn 
of the century. It seems to us that the 
section relied on by the trial Judge, 
namely, s. 16, contains its own limitation 
therein and that the limitation is effective 
upon the facts in this case to prevent 
the section’s application in defeat of the 
claim of the respondents for a prescrip
tive title against the Crown to the lands 
to the water’s edge —  that is, to low 
water mark. The concluding portion of 
the section had escaped the notice of 
counsel and consequently we derived no 
assistance from them in reaching our 
view as to its meaning. With respect to 
the learned trial Judge, we disagree, 
then, with his conclusion as to the effect 
of that section of the Limitations Act and 
we hold that the respondents are entitled 
to succeed against the Crown, both on 
the terms of the patents and on the 
claim for prescriptive title. We are not, 
however, to be taken as deciding that 
the disputed lands are or were waste or 
vacant land after the effective respective 
dates of the McQueen patents.

Before leaving the case, it is desirable, 
we think, to make specific mention of 
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one aspect of the case as put for the 

Crown, upon which argument from Grown 

counsel was heard at length. That argu

ment may be summarized in this way. It 

is said that the provisions of the Beds 

of Navigable Waters Act, R.S.O. 1970, 

c. 41 (formerly R.S.O. 1960, c. 32), pre

clude the respondents from succeeding 

inasmuch, it is submitted, as the bed of 

a body of water, such as Lake Erie, ex

tends on land beyond low water mark 

to a line denoting a change in the soil 

from marine to land soil, a question of 

fact in each case, arid that, therefore, 

the Crown patents to the McQueens 

must be construed accordingly. True, 

there is a proviso in that provision of 

that statute with respect to an express 

grant of the bed. Assuming, without at 

all agreeing, that the bed of Lake Erie 

extends from low water mark as con

tended, it is our view that the words 

respectively used in the two patents, as 

juditia lly  determined and interpreted in 

this Province, constitute express grants 

in the patents of the lands to the water’s 

edge and that, hence, the provisions 

of the Beds of Navigable Waters Act do 

not stand in the way of the respondents 
in any manner whatsoever in these pro
ceedings.

In the Court below costs were granted 
to the respondents on the scale of 
solic itor and client and we have no 
quarrel with that disposition of costs or 
with the reasons stated by the learned 
trial Judge for the disposition thereof 
which he made. However, in this Court 
we think different considerations apply 
to costs of this appeal and, accordingly, 
we dismiss the appeal with costs to the 
respondents on a party-and-party basis 
—  not on the basis of solic itor and 
client. All counsel engaged in this 
lengthy appeal obviously have put long 
and anxious hours upon it and this has 
shown itself in the submission of the 
arguments relied upon by the respective 
parties.

Appeal dismissed.

equipment changeover; company’s 
timetable; vendors’ timetables.

5. Quality Control (Inspection): General 
knowledge; tolerances; customers’ 
timetables; equipment changes (e.g. 
gages).

6. Styling: General knowledge; new 
aesthetic modules; long styling 
leads.

7. Receiving Inspection: General know
ledge; vendors’ timetables.

8. Buyers: General knowledge; ven
dors’ timetables.

9. Scheduling: General knowledge; 
company’s timetable; vendors’ time
tables.

10. Manufacturing: General knowledge; 
company’s timetable.

11. Personnel: General knowledge; 
company’s timetable.

12. Accounting: General knowledge; 
company’s timetable.

13. Data Processing: General knowr 
ledge; company’s timetable.

14. Marketing: General knowledge; 
customers’ timetables; company’s 
timetable.

While the foregoing outline is pre
sented in a logical order for change, 
it w ill become immediately apparent for 
each user that he must swap some divi
sions and or delete others for his own 
change to 'the metric system.

GOING
Before very long landowners and 

farmers in these islands will find them
selves wondering why so much attention 
should suddenly be paid to the arith
metical system that springs from man
kind’s happenings to possess ten fingers, 
rather than, say, eight or four. In some 
ways it is odd that we should have 
decided at this particular moment that 
ten is the magic number, and that all 
our future calculations shall be based on 
our habitual combination of tens and 
twelves; because the computer, though 
able to produce answers in tens, does its 
basic arithmetic by the binary system 
with the equivalent of only one finger. 
However, that may be, the metric system 
is on its memorable way in, and the 
Metrification Board’s Steering Committee 
for Agriculture, Forestry, Fisheries and 
Land recently held its first meeting.

Some of the problems that face land-

COMMUNITY INVOLVEMENT

During the nation’s change to the 
metric system, it will not be unusual for 
an industry, especially in urban and 
rural areas, to become the community 
leader in this change. This should not 
be looked upon as a burden but as an 
opportunity to build up good community 
relations.

There are many inexpensive, even 
profitable, ways to approach this. For 
instance, advertising handouts in many 
forms containing basic metric informa
tion and conversion tables; lectures given 
at local schools on the system should 
leave a favorable impression of your 
company on the students.

There are many companies that will 
be able to introduce entire product lines 
aimed at promoting the conversion to 
the system. Keeping your local vendors 
personally informed and updated cannot 
help but produce a better working re
lationship later on. This will be an 
expensive and time-consuming endeavor, 
and cooperation with everyone is going 
to be essential.

W. H. Featherly, Supervisor, Clark Engin
eering, Westclox Div., General Time 
Corporation, Athens, Georgia, U.S.A.

This paper was presented before the 
Design Engineering Conference & Show 
of ASME, held in Chicago in June 1972.

METRIC
owners and farmers are formidable. The 
acre, for example, is on its way out, and 
land will at some future date (the target 
is 1975) have to be measured in hectares 
or decares; a hectare is roughly 21/2 
acres. But the situation is complicated 
by the need to reprint all the existing 
Ordnance Survey maps, a task which, it 
has been calculated, may take up to 13 
years. Linear measurement will be simi
larly changed, and future land-survey 
conducted in kilometres and metres. It 
may be scant comfort to farmers and 
land-agents, struggling to accustom them
selves to the new system, to reflect that 
they have nothing to lose but their 
chains.

(Abstracted from editorial on page 788 
of COUNTRY LIFE, October 2, 1969, in 
memory of NORMAN D. WILSON, O.L.S.,
D.L.S.)
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